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violent or disorderly propensities, who will probably assault or 
otherwise maltreat his guests, and for the consequences of such 
negligence he may be liable in damage." A recent case in a 
Federal District court in Tennessee 9 rules that an innkeeper, who 
retains in his employ a servant after knowledge of his violent and 
quarrelsome character and his disposition to assault guests, is 
liable to a guest for a wrongful assault made upon him by such 
servant. The Federal court here bases its decision squarely on 
the above suggestion of the California court, instead of on the 
broader ground of the innkeeper's general liability as maintained 
in the better considered cases. 

W. C. J. 

International Law: Construction and Operation of the 
Hague Treaty: Internment. — The petitioners in ex parte 
Toscano et al. 1 were some two hundred officers or soldiers of the 
Mexican Federalist army, who were stationed at Naco, Sonora, 
Mexico. On April 13, 1913, the petitioners and other Federalist 
troops occupying the town were driven out by the Constitu- 
tionalist troops and to avoid capture, they took refuge in the 
United States. Immediately upon reaching the territory of the 
United States, the petitioners and others surrendered to the 
armed forces of the United States by whom they were disarmed 
and interned within the territory of the United States and at a 
distance from the theater of the war. The petition for a writ 
of habeas corpus was denied on the ground that the internment 
was in accordance with Chapter 2, Art. II of The Hague Treaty 
of Oct. 18, 1907, ratified by the United States and Mexico, 
November 27, 1909, 2 which provides that "a neutral power which 
receives on its territory, troops belonging to the belligerent 
armies, shall intern them, as far as possible, at a distance from 
the theater of war"; that the internment did not violate the Con- 
stitution of the United States, inasmuch as the fourth and sixth 
amendments were not applicable, if the petitioners were in cus- 
tody by due process of law; and the fifth amendment was not 
violated because "due process of law" as used in that amendment 
was intended to convey the same meaning as "by the law of 
the land" as found in the twenty-ninth chapter of Magna Charta; 
that this provision of the Hague Treaty did not require legisla- 
tion to render it effective and was, therefore, a part of the law 
of the land which the President had full power to execute. 8 

The court made it clear that "internment" was not a punish- 
ment for crime but a means agreed upon to care for alien forces 
seeking refuge in neutral territory and to prevent them from 



9 Duckworth v. Appostalis, (1914) 208 Fed. 936. 

1 District Court, S. D. California, (Nov. 5, 1913) 208 Fed. 938. 

236 Stat. 2324. 

» In re Neagle, (1890) 135 U. S. 1, 34 L. ed. 55. 



COMMENT ON RECENT CASES 247 

further participation in the hostilities. It resembles in character 
the temporary confinement necessary to the exclusion or deporta- 
tion of aliens. 4 

The court took the position that the parties to the civil war in 
Mexico are belligerents according to the law of nations, 5 and the 
fact that the United States has not accorded official recognition 
of belligerency, does not affect its right and duty to execute the 
treaty provision with respect to the troops that may seek 
asylum within its territory. 

At the time of the Cuban troubles, 1897-1898, the Executive 
recognized the existence of a state of actual fighting though the 
belligerency of the insurgents was never recognized. In the 
case of The Three Friends, 6 the Supreme Court held that such 
a condition of actual fighting was sufficient to bring into force 
the neutrality laws of the United States. It can be in this sense 
only that the court in the present case can hold the provisions of 
the Hague Treaty applicable, for there has been no recognition 
of the parties as belligerents according to the law of nations. 

E. H. E. 

Mining Law: Extralateral Right: Apex. — The federal 
district court of Idaho has just rendered an opinion 1 which calls 
to mind a case decided on the identical physical facts and pre- 
viously noted in this Review. 2 The question presented for decision 
in both cases was whether the end edge of a vein cut off against a 
fault plane so that the edge of the vein terminating against the 
fault turned at more than a right angle from its previous course 
and passed out vertically underneath one of the end lines of the 
location, constituted an apex on which could be predicated an 
extralateral right. The federal court reached the same general 
conclusion as that of the state court, and held that such an end 
edge of a vein does not constitute an apex within the meaning of 
the statute conferring extralateral rights. 3 

The Court said: "We are not to conclude that an edge is 
the apex merely because the vein may be followed therefrom 
upon an inclination downward; clearly cases may very well arise 
where such a course can be followed from an undercut or bottom 
edge. Nor is it controlling that such downward course may be 
parallel with the end lines. The real relation of any given edge 
to the vein is no wise affected by its relation to the boundary 
lines of the claim embracing it. These lines are wholly artificial 



* Wong Wing v. U. S., (1896) 163 U. S. 228, 235, 41 L. ed. 140. 
s Citing 2 Black, {67 U. S.) 667, 17 L. ed. 459. 
H1896) 166 U. S. 1. 

1 Stewart Mining Co. v. Bourne et al., (Jan. 16, 1914). 

2 Stewart Mining Co. v. Ontario Mining Co., (1913) 132 Pac. 787 
(Idaho) commented on in 1 Calif. Law Review, pp. 546-8 and illustrated 
by a diagram. 

3 U. S. Rev. Stats. § 2322. 



